INTRODUCTION
The shorter textbooks on equity have given but passing attention to the subject of appeal.' Professor McClintock stresses chiefly the scope of review. 2 He points out that in common law cases, which are reviewed by writ of error, the only question is whether the judgment should be affirmed or should be reversed because of errors committed to which exceptions were taken at the time. In equity, on the other hand, review is by appeal, and the question is, not whether the lower court committed error, but whether it rendered a decree which should have been rendered in the light of the entire case as disclosed by the record. In common law cases the appellate court could ordinarily review only rulings of law. In equity cases, on the other hand, the appellate court could review findings of fact as well as conclusions of law. This power was freely exercised so long as evidence was taken in writing. But when the evidence came to be taken orally in open court, the appellate court gave much more weight to the findings of fact by the trial judge since he had seen and heard the witnesses testify and could therefore better determine their credibility. But even then, Professor McClintock concludes, the appellate court was not bound by the findings of the court below on the issues of fact.
Equity appeals are also discussed by Professor Clephane in the last nine pages of his Handbook of the Law of Equity Pleading and Prctice. 3 He makes note of the following features of such appeals: ordinarily they lie only from final decrees; appeals can be taken only by the parties to the writ or their representatives; time and manner of taking appeals are wholly statutory; appellant must generally give a bond to answer for costs. In case the appeal is to operate as a supersedeas, a bond for performance of the decree is required. An equity case is reviewable as to both law and fact though the conclusions of the trial court on the facts are highly persuasive. But, generally, only objections raised below will be reviewed.
The significant thing about common law pleadings in error was that their scope was so limited that they did not bring about a review of the merits of the judgment. The appellate court did not pass on whether or not the judgment below was fair or just, nor on what the correct judgment should have been. Instead, the sole question was, Did the trial judge commit an error? If he did, the judgment must be reversed. The use of the jury in common law cases was the allimportant factor which for centuries kept the scope of review limited to the question of the commission of error. The appellate court could ascertain whether an error had been made in admitting or excluding evidence or in other matters involved in the trial before the jury, but it could not be certain what effect, if any, it had had upon the verdict. Hence, all that the appellate court could do was to remand the case to the trial court for new trial. The jury had the exclusive right to weigh the evidence and ascertain the facts. Correction of the verdict by the appellate court would be an infringement of the right to jury trial.
The function of an appellate court in reviewing equity cases, on the other hand, is not to search the record for errors of law, but to examine the result in the light of the evidence to see if justice has been done. 4 Thus, the equity doctrine is in accord with the modern theory that the primary purpose of review is to see that justice is done in the individual case. The law doctrine, however, places the stress on the other possible appellate functions: the maintenance of trial court standards, and the development of the law. One of the needed reforms in our legal procedure is to take over into other fields the equity notion of the function of review.
I. APPEAL IN ENGLAND
The history of the scope of review in Continental Europe has been wholly different from that in England and the United States. This has been because no right of jury trial has been involved. On the Continent the same persons tried both issues of fact and issues of law. There was no dividing of the issues between judge and jury as in the Anglo-American system. Hence, the appellate court could review the facts as fully as it could the legal issues. The appellate court did not have to send the case back to the trial court for a new trial, but could itself dispose of the whole controversy and render the judgment which should have been rendered.
While the review of cases at law in England was quite different from the Continental review, nevertheless the English courts applied the Continental theory to the review of chancery cases. The purpose of review in chancery cases was not simply to determine whether an error had been committed, but rather to determine what the propei decree should be. But this did not mean, until quite recently, that the appellant received a genuine rehearing as he might on the Continent. The appellate court could not deal with new questions. The chancery appeal thus resembled the common law writ of error in being confined to the review of matters previously passed upon by the trial court." There could be no presentation of new evidence or new points not raised below. The cramped scope of review was thus as follows: in law cases there could be no review of the facts at all, while in chancery cases there might be such a review provided that the review did not involve the presentation of new evidence or of new points not raised below. It has been said that the limited chancery review was a survival of the early common law theory of an accusation against the judge.
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Chancery, patterning itself on the model of the Roman and the canon law, developed the appeal as a rehearing of the case long before the nineteenth century Parliamentary reform of the scope of review in cases at law." In fact, Holdsworth states that "equity had always adopted the straightforward method of questioning a decision by a rehearing of the case." 9 It has been asserted that the broad scope of equity review was due to the dominant position of the King when the chancery system was developing. 1 0 This is dubious, however, inasmuch as the Roman and canon law, from which the equity procedure was derived, 11 permitted a hearing de novo on appeal.
6. 2 DANir-, CHANCERY PRAcrICE (4th ed. 1871) 1459. io. Goodnow Ells- worth states: "An appeal is a process of civil law origin, and removes a cause entirely; subjecting the fact as well as the law, to a review and a re-trial; but a writ of error While up to 18oo common law procedure was superior to equity procedure in most phases, Professor Holdsworth has stated that equity procedure was nevertheless superior in three aspects: (i) equity procedure involved the commencement of an action by one uniform writ, the writ of subpcena; (2) equity had a much less technical doctrine of election of remedies; and (3), of more interest to us, equity appellate procedure involved a rehearing, while the common law still resorted to the writ of error and bill of exceptions.-2 Appellate procedure in chancery prior to the past century involved delay and expense.' 3 The procedure up to the decree was in itself very dilatory. But even after the decree had been drawn, a long time could elapse before the suitor had final relief. Dickens' Bleak Houe with its long drawn out case of Jarndyce v. Jarndyce tells the story. At any time prior to enrollment there could be a petition for rehearing to the trial judge. The enrollment of the decree was often long delayed. Even when it had been enrolled it could in certain cases be vacated. If there could be no vacation, there could still be a bill of review. Even if the bill of review failed there could still be an appeal from the trial judge to the chancellor, and from him to the House of Lords. Furthermore, the chancellor could, like the trial judge, rehear a case brought to him on appeal. No reasonable finality seemed possible.
As Professor Holdsworth states: "Any point arising in the course of a suit might be discussed (i) before the Master of the Rolls, (2) before the same person by way of rehearing, (3) before the Lord Chancellor, and (4) before the House of Lords." 14 In 1813 the congestion and delay resulted in the creation of a Vice-Chancellor to assist the Chancellor. 15 But little good was accomplished, since the new official could hear only cases especially delegated to him by the Chancellor and an appeal lay to the Chancellor. After much discussion in Parliament a commission was appointed in 1825 to inquire into the condition of the Chancery Court. But Lord Eldon headed the commission and a whitewash ensued. Two additional ViceChancellors were appointed in 1842.
is a process of common law origin, and it removes nothing for re-examination but the law." 12. 9 HOLDSWORTH, op. cit supra note 9, at 372. In 1851 an appellate court intermediate between the ViceChancellors and the Master of the Rolls on the one hand, and the House of Lords on the other, was established.-6 It was made up of two Lord Justices in Chancery and the Lord Chancellor. On the request of the Lord Chancellor they could be assisted by the Master of the Rolls or the Vice-Chancellors. Thus, the chancery system consisted of the Master of the Rolls and the three Vice-Chancellors sitting separately as trial judges; the Lord Justices in Chancery, usually assisted by the Master of the Rolls, sitting together as an appellate court; and the House of Lords. An appeal might be taken from a single justice to the Court of Appeal in Chancery composed of three Chancery judges. 17 From this, a second appeal lay to the House of Lords.
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In 1854 Parliament authorized the waiver of juries in common law actions.' 8 Looking backwards one might have expected that the appellate courts would now be permitted to review the facts in jurywaived cases. But the act of 1854 also provided that the finding of the judge in the jury-waived case should have the same effect as the verdict of a jury. It required the Judicature Act to eliminate this restriction upon the effectiveness of appeal in jury-waived cases. English appellate courts now review questions of fact in such cases as freely as in suits in equity. 19 At the beginning of the nineteenth century the method of taking evidence was by written questions and -answers. All depositions read at the original hearing were read again on appeal. 20 The losing party might, if he wished, appeal to the Lord Chancellor sitting as the House of Lords. 21 In that event each party prepared a short statement of the pleading, evidence, and proofs (called a "case") and an appendix, which contained in their entirety such documents and evidence read in the lower court as he deemed essential to presenting his case. 22 The proceedings moved very slowly and involved great expense.
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But all this was radically altered in 1852. The prior mode of examination in writing before officers of the court was abolished except in certain situations. Parties might give notice whether they wished to have testimony orally or by affidavit. 24 be taken before an examiner. The examiner was usually to report the testimony as a narrative and not in question and answer form. 2 5 As might be expected, the Judicature Act of 1873 26 laid down some all-important principles concerning equity procedure. In all cases, both at law and in equity, testimony was to be taken by oral examination, except when the court ordered otherwise for special reasons. The parties might, however, agree by formal written consent that the testimony be taken by affidavit. In cases where depositions were used they were ordinarily to be in narrative form. Of greater interest is the nature of the record in the Court of Appeal, the newly created appellate court. Depositions appeared in the record as previously, while affidavits appeared by printed or office copies. Oral testimony appeared by production of the judge's notes or such other materials as the court might deem expedient. 27 This practice was continued in effect in the twentieth century. 2 8 English appellate practice has remained about the same since 1888.
Of great significance is the power of the Court of Appeal to receive further evidence. This may be by oral testimony, by affidavit or by deposition .
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This may save the expense and delay of remanding a case to the lower court for further proceedings. Thus, testimony may be presented to the Court of Appeal by deposition, by affidavit, by summary through the judge's notes, and orally when further evidence is received. One of the respects in which English equity procedure is greatly superior to the equity procedure of the vast majority of our state courts, as well as to that of the Federal courts, is this power of the appellate court to hear new evidence.
About 1912 Lord Loreburn, the English Chancellor, thus described how a case is made up for appeal and what methods are adopted for shortening the transcript under the reformed equity procedure in England:
"The method is different for the Court of Appeal and the House of Lords, to which an appeal from the Court of Appeal is allowed.
"In the Court of Appeal, where there is a great deal of business, including many small cases and many purely interlocutory appeals, a case is not, as a rule, formally made up at all. Copies of the pleadings and of the documents, and transcripts of the evidence if there has been a transcript made, are furnished to each Thus there is not the least suggestion concerning a narrative record in the present English practice. 31 No printed records of any kind have ever been required in the English Court of Appeal.
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No written briefs are ever used in that court, and the only method employed for presentation of the views of the lawyers is the oral argument. 33 The English Court of Appeal may finally dispose of a case. The Judicature Act provides: Thus the Court of Appeal has, besides its jurisdiction to hear appeals, all the powers of a trial court. It may in its discretion consider points raised for the first time on appeal, though this may result in depriving even the successful appellant of his costs. 3 5 It may avoid the need of a new trial. It may, however, grant a new trial where that is just. It may, as has been seen, hear further evidence on appeal. There is an absolute right to introduce such evidence in cases of appeal from interlocutory orders, or when the evidence concerns matters occurring after the time of the trial court's decision. 3 6 With respect to other appeals, leave of the Court of Appeal is necessary before such evidence may be introduced. Such leave will not be given where the 3o. The Operation of the Reformed Equity Procedure in England (1912) party deliberately or carelessly failed to produce such evidence. The evidence may be presented by oral testimony, by affidavit, by deposition, or by reference to an expert for inquiry and report. The appellant is to notify the respondent that he will apply for leave to introduce new evidence. If he wishes to examine witnesses before the Court of Appeal he must notify that court and obtain leave before the hearing on appeal.
While in America there is usually no appeal from interlocutory orders, 3 7 in England there is an absolute right to appeal from certain interlocutory orders, while others are appealable only with leave.
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Among the interlocutory orders appealable without leave are orders granting or denying an injunction.
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If application is made for a new trial, it is made directly to the Court of Appeal, and not to the trial court as in America. 40 It may even upset the verdict of a jury if all the facts are clear. The procedure in applying for a new trial is like that in taking an appeal. 41 An English appeal does not, as in some American states, automatically stay execution. 42 An appellant wishing such a stay must apply to the trial court, and if refused, to the Court of Appeal. Ordinarily the appellant need not give security for costs. 43 There are no writs of error, no bills of exception, and no assignments of error.
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Notice of motion for a rehearing must be served on the respondent within fourteen days in case of appeal from interlocutory orders, and six weeks from a final judgment, but may be extended by the trial court or by the Court of Appeal.
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As has been seen, the common law notion of review did not involve a rehearing of the case. Professor Holdsworth states: "The idea of an appeal by means of a rehearing came into English law from the Chancery; and it was not till the Judicature Acts that the common law procedure in error in civil cases was swept away, and the Chancery procedure substituted for it." 46 In England today the facts may be reviewed and new evidence admitted even in jury cases. 47 The English courts are, of course, untroubled by any constitutional guaranty of jury trial. Yet the prac- tice has been that in cases of verdicts by the jury, the appellate court is slow to make findings of fact counter to the finding of the jury. 4 5 The English Court of Appeal, though authorized to sit in three divisions, usually finds two divisions sufficient to handle the cases before it. Appeals from the King's Bench Division and Probate, Divorce, and Admiralty Division usually go to one division and appeals from the Chancery Division to the other. 49 The division handling chancery appeals is regularly manned by two Chancery judges or barristers and one King's Bench Division judge or barrister. Three judges must sit together in the appeals from trial orders, decrees or judgments unless the parties consent to a hearing before two judges. Appeals from interlocutory orders, decrees, or judgments may be heard by not less than two judges. 50 I close my discussion of English equity appeals with a feeling of admiration. Their function and method deserve emulation. Best of all, they have become the actual pattern for appeals in cases at law. Today it seems more convenient to speak of English civil appellate procedure rather than of appellate procedure in law cases and appellate procedure in equity cases.
II. APPEAL IN THE STATE COURTS
In the eighteenth century the legislature was the highest court of review of. equity cases in the colonial courts in Delaware, New York and Rhode Island. 5 1 At one period in several states no appeal in equity cases was possible. However, equity jurisdiction was given to the highest court with or without concurrent jurisdiction in the main trial courts in Massachusetts, Rhode Island, Pennsylvania, and Maine. 52 In South Carolina, on the other hand, there were set up circuit courts of chancery with a Court of Appeals in Equity made up of the circuit chancellors.
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In other states there were circuit courts of chancery with appeals to the general court of review. 5 4 In states with intermediate appellate courts, review of equity cases has usually been denied to the intermediate court. 5 The past fifty years have seen the passage of numerous state laws regulating appellate procedure. 56 Yet there has been no great uniformity among these statutes. 'In the words of one writer "this department of procedure remains a highly particularistic one." 17 (a) Method of Resiew In many states today there exist both the writ of error and the appeal. The result has been confusing even when the two remedies have been made concurrent. It has been doubly so where the older rule that the two remedies are mutually exclusive continues in effect. In that state of affairs the party seeking review might be forced to proceed by both methods in close cases. The use o*f both methods was quite frequent in the former federal practice. To avoid this additional procedure a number of states have passed statutes combining the two into a single method designated "appeal". 58 Tennessee, a state whose experience has been exceptional, set up a Court of Chancery Appeals in 1895. Acts of 1895, c. 76. It was composed of three judges and was to pass on such equity cases, other than state revenue cases, as the Supreme Court of the state might assign to it. In i9o7 the court was increased in size to five and was renamed the Court of Civil Appeals, and given appellate jurisdiction of other civil cases up to $Iooo with certain exceptions. Acts of i9o7, c. 82. In 1925 this court was renamed the Court of Appeals and its jurisdiction still further extended. Acts of 1925, C. 100. It has been stated that because of the jealousy toward equity, the procedure by writ of error tended to be the model. POUND, op. cit. supra note 56, at 318, 319. sought to substitute the appeal for the writ of error, but accomplished little, since the appeal in law cases continued to be regulated by the statutes relating to writs of error, while the appeal in equity cases was regulated in a different manner. 60 It took the new Federal Rules of Civil Procedure to accomplish the fusion.
They are collected in Dean Pound
(b) Time for Appeal Occasionally time limitations upon equity appeals are shorter than upon those in law cases. For example, in Maine equity appeals must be taken within ten days after the decree is filed and notice given to the parties, although this period may be extended thirty days upon leave of court in cases where the appellant has neglected by accident or mistake to perfect the appeal within the time originally limited. 61 Writs of error, on the other hand, could be brought at any time within six years after the entry of the judgment complained of. 62 A similar variance exists in Massachusetts and Tennessee. The common law courts developed a technical sort of record which included only certain phases of the full proceedings, that is to say, the process, pleadings, verdict and judgment. The English Chancery courts developed no such record inasmuch as the method of proceeding was by written evidence. But in the American state courts oral testimony came to be widely used during the nineteenth century. This meant that there must of necessity be a certification by the trial court for purposes of appeal of the evidence taken in open court much like the bill of exceptions used in cases at law. Since in most jurisdictions the same judges had both equity and law jurisdictions, the judge in equity cases was bound to be affected by the idea of a technical record even before oral testimony came to be used in the equity courts. Hence, it is not surprising that there are a good many cases devoted to the question of what constitutes a part of the record on review in equity appeals. Equity courts, like law courts, have thus regarded interlocutory motions, motions preceding judgment, and affidavits and various other papers as not within the record proper and so not reviewable unless included in the bill of exceptions. In a few states statutes have been passed to overcome this difficulty.
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The equity courts arrived at an ideal form of appellate record. Since an appeal is basically a review of a case which has already been tried, the appellate record logically should consist largely of a copy of what has already been submitted in the trial court. No changes are needed; if they are required, their preparation becomes a heavy burden on the profession. This was the great defect in the bill of exceptions used in common law cases. The equity courts, on the other hand, in many jurisdictions substituted for them a transcript of the proceedings in the trial court. There has been a tendency, particularly in equity cases, 6 5 for the states to provide that on appeal the whole transcript of evidence may, at the option of one of the parties or the court, be used in the record on appeal. Over forty of the states have not required the narrative record either in equity cases 66 or cases at law.
7 (d) Appeal from Interlocutory Judgments
In the United States the common law rule was that appeal would lie only from a final judgment. 68 This rule is based on common law decisions involving the writ of error. 9 The history of equity procedure in England shows a wholly different situation. In Blackstone's time orders and interlocutory decrees were being reviewed just as were final decrees, 70 even by the House of Lords. The explanation for this is probably as follows: appeals to the House of Lords from the Lord Chancellor were established at a fairly late date in legal history, the latter half of the seventeenth century. Prior to that time cases began and ended in the same court, review being by way of rehearing before the Chancellor. interlocutory decrees and orders since at first he was the only chancery judge, the masters being regarded as clerks rather than as judges.
A second possible explanation of chancery review prior to final decree is that the character of litigation in chancery made early review desirable. Equity assumed jurisdiction where the legal remedy was inadequate. This meant that much of its litigation was of a complicated nature. The equity courts made greater use of subordinate officials and required the documentation of evidence. The equity order and decree was of a more flexible type. All in all, it was therefore more convenient to permit interlocutory review.
The common law rule of no review before final judgment was applied to equity cases by statute at an early date in several jurisdictions. The Federal Judiciary Act of 1789 provided for appeals from "final judgment or decrees" exclusively. 7 1 In 1830 Ohio and Maryland statutes provided similarly. 7 2 In Missouri a statute providing for chancery appeals when a party was "dissatisfied 'with the determination or decree" was interpreted as meaning final decree only by way of analogy with the statute covering appeals at law. 7 3 But there were certain kinds of cases such as partition and the granting of a receivership for a business where serious injury to the parties would ensue if it was necessary to wait until the whole case had been dealt with. Hence, several states early provided for interlocutory appeals in certain situations. 7 4 If an interlocutory order is reviewed at once it may make later proceedings unnecessary, as in the case of an order granting a new trial or an order which in effect determines the writ. Furthermore, such an appeal may sometimes prevent irreparable injury as in the cases of granting, refusing or dissolving injunctions. 75 Yet, if appeal lay as to every order the court might be paralyzed. No absolute answer is available; experience must be the test.
The reason usually stated for denying interlocutory review has been that congestion in the appellate court is thus avoided. 76 But there has been much controversy as to when a judgment or decree is final. This may result in confusion as to the time limit for appeal. Such controversy would be avoided if interlocutory review were permitted. Moreover, granted that the rule of interlocutory review saves the appellate courts from congestion, it hinders the trial court since the deter- ruination of a given issue might make a trial unnecessary. In some cases interlocutory review will also be of great convenience to the parties to the suit. The solution is not necessarily appeal as of right in all cases before judgment or decree. Is not the answer to b.e found in discretionary review? Let the trial court or the appellate court decide what cases shall be reviewed.
The United States Supreme Court has stated: "Probably no question of equity justice has been the subject of more frequent discussion in this court than the finality of decrees . . . . The cases, it must be conceded, are not altogether harmonious." 78
(e) Questions Raisable on Appeal
As has been seen, before the Judicature Act of 1873 the English Appellate Courts did not consider questions not raised in the trial court. This rule doubtless still prevails in most American courts. One writer on equity practice has stated: "The general rule with some exceptions is well settled by numerous decisions that objections will not be considered by an appellate court in reviewing a case unless they were presented and insisted on in the court below as shown by the record." 79 Early in the nineteenth century there was a tendency to allow the question of the adequacy of a legal remedy as barring equitable relief to be raised in appeal though the question had not been raised in the trial court. The New York Court in 182o, by Chief Justice Spencer, stated in reversing a judgment and dismissing a bill in equity on the ground of lack of equity jurisdiction: "I regret that the bill was not so framed as to enable the court to put an end to the controversy; but justice must be administered on established principles, and according to established forms." s0 Since 182o, however, great changes have occurred. Most courts have for some time agreed that where a case has been tried in equity, the question of the adequacy of the legal remedy cannot be raised for the first time on appeal.
8 ' The latter rule seems sound. If the objection had been made at the trial, it could have been corrected by a transfer to the law side of the court even in jurisdictions retaining the formal distinction between law and equity. 
to trial by jury in law cases and certain differences in the manner of appellate review. Waiver of jury trial is increasingly common, and a jury is often deemed waived when a party goes to trial without objection. The differences in the method of appellate review are not great enough to warrant raising the question for the first time on appeal. In many jurisdictions appellate review in equity cases and jury-waived cases is almost identical.
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A great majority of states hold both in law and in equity cases that the objection that a complaint fails to state facts sufficient to constitute a cause of action may be considered though first raised on appeal. 8 3 This rule is perhaps faulty, since commonly the defect in the complaint is the consequence of a careless statement rather than of basic flaw in the plaintiff's case. Indiana properly repealed the rule by statute. 8 4 Fortunately, the prevailing rule has not been applied to the question of the sufficiency of an answer or a reply.
Where no objection is taken in the trial court to a nonjoinder of parties in a law action, the question cannot be raised for the first time on appeal; and the same rule is usually applied to nonjoinder in suits in equity. But in those equity cases where the rights of the omitted parties are so closely connected with the subject matter of the controversy that a final decree cannot be made without materially affecting those rights, most appellate courts will consider the objection although it was not raised below. 8 5 If the point is well taken, the case is usually remanded to the trial court vith directions that the plaintiff be permitted to join the necessary parties if he acts within a reasonable period."" The objection is heard, however, not for the benefit of the person raising it, but because a final decree settling the rights of the parties cannot otherwise be made.
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Professor Campbell has stated: "The rule that questions not raised below will not be considered on review applies in equity cases 82. But it has been suggested by the United States Supreme Court that the appellate court might in its discretion deem it advisable to raise the objection. Twist v. Prairie Oil & Gas Co., 274 U. S. 684 (I927), reversing, 6 F. as well as in law cases." 88 However, he goes on to say: "But a few decisions have indicated a more liberal view in the consideration of new questions in equity cases where the entire proceedings are before the court for a review of both the law and the facts." 89 The distinction has value only in those states laying down a rigid rule of review in cases at law. In a few jurisdictions statutes have extended the right or duty of the appellate court to consider new issues, but these statutes have not differentiated between equity cases and civil actions at law. 90 On the other hand, in a few jurisdictions statutes have restricted the right to consider new questions without, however, differentiating between equity and law cases.
9 1 An interesting Maryland statute made no express distinction between law and equity cases. One provision of the Maryland Code is that: "In no case shall the court of appeals decide any point or question which does not plainly appear by the record to have been tried and decided by the court below." 92 This statute was construed, however, as not applying to equity cases. 98 But the Code further provides: "On an appeal from a court of equity, no objection to the competency of a witness, or the admissibility of evidence, or to the sufficiency of the averments of a bill or petition, or to any account stated and reported in said cause, shall be made in the court of appeals, unless it shall appear by the record that such objection was made by exceptions filed in the court from which such appeal shall have been taken." 94 It is the prevelant equity rule that only errors properly assigned will be considered on review.
9 5 However, appellate courts are at least as liberal as they are in considering questions not raised and preserved below. They will, therefore, consider contentions, although not assigned as error, that the complainant fails to state facts sufficient to constitute a cause of action, 9 6 that a necessary party to a bill in equity was not joined; 97 occasionally it will be heard that equity had no jurisdiction because it appeared on the face of the complaint that the plaintiff had an adequate remedy at law. 98 In a number of jurisdictions the statutes 19 or rules of court 100 reserve to the court the power to consider "plain errors" which are not assigned. Even in the absence of statute or rule the appellate court has the power to review. The appellate courts have been as ready to consider questions not raised in the brief as questions not raised below. They have considered the sufficiency of a complaint to state a cause of action, 10 1 the nonjoinder of a necessary party in equity, 1 2 and occasionally whether the plaintiff in an equity action had an adequate remedy at law. The common law appellate courts did not admit new evidence on review, nor did they consider new questions. The chancery courts, again feeling the cramping influence of the writ of error, were no readier to do so. Thus the chancery appeal did not constitute a genuine rehearing as it did on the Continent. Furthermore, in a number of states the conclusive character of findings in law cases resulted in appeals in equity cases being treated like common law proceedings in error, where the court would not, in any case consider the weight of the evidence. The law practice of remanding instead of rendering the correct judgment in the appellate court affected equity cases. Equity courts took up the use of assignments of errors and bills of exceptions.
On the other hand, the benefits of the broader scope of appeal in equity cases were not confined to the equity courts. The common law courts by way of imitation were persuaded to grant new trials for obvious and latent errors of fact on the basis of the fiction that such errors amounted to errors of law.
The superiority of the equity appeal may be readily seen by contrasting the weaknesses of the common law writ of error. The common law writ of error dealt most effectively with the most unimportant type of question, namely, errors of law in the judgment roll. It dealt less effectively through the granting of new trials with the errors of law occurring during the trial and affecting the conduct of the jury. It did not deal at all with errors of fact. In several states the powers of the appellate court-have been enlarged to permit the reception of new evidence, thus permitting the widest possible review of the facts.
10 4 This will often make unnecessary the remand of a case to clear up some point left in doubt by the evidence at the trial, or to furnish by obviously available means some gap in the proof. But the difficulty here in law cases has been that of the guaranty of trial by jury. Hence, Massachusetts has limited it to the case of error arising from '"omission at the trial of some fact which, under the circumstances of the case, may subsequently be proved without involving any question for a jury." 105 Illinois in 1933 followed, in substance, the Massachusetts rule. It is interesting to observe the course of American doctrine as to the scope of review in jury-waived cases. In some states there were statutes declaring that findings should be made and should have the same force and effect as the verdict of a jury. This was true in New York 1 0 7 and Kentucky.'
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In North Carolina such a provision was even incorporated into the constitution of the state.' 09 The federal courts were once governed by a statute to the same effect. 110 In these jurisdictions the review in jury-waived cases could not become like that in equity cases. But in many states no such statutes or constitutional provisions barred the way. If they made any provision at all for findings or conclusiveness of facts, they did not further specify what effect they should have. Hence, the courts might have applied the equity doctrine concerning the scope of, review, giving the findings of fact no more weight than the recitals in an equity decree. There was nothing sacred about the decision of the judge upon the facts. But the courts by judicial construction imposed upon themselves restrictions which the legislature had omitted to lay down."'-To overcome this judicial construction a number of state legislatures passed statutes expressly authorizing a full review of both the facts and the law in jury-waived cases. But even this did not bring 104 about the desired reform in all such jurisdictions. In Connecticut the appellate court ruled that it had no constitutional power to review questions of fact since it. was expressly designated by the state constitution as a "Court of Errors". Such a title showed "the conviction of the people that a jurisdiction of mixed law and fact, vested in any court of last resort, exercising a supreme and uncontrolled power, was inconsistent with a sound system of jurisprudence, and was dangerous to the administration of justice." 112 The same constitutional argument was applied in South Carolina. 113 The Oregon court interpreted the language of the state constitution as being merely permissive as to review of the facts." 14 Fortunately a number of courts accepted the extension of the scope of review, For example, in Washington such a statute has been in force for more than forty years, and the courts have applied the English doctrine. Law actions without a jury and equity actions are treated exactly alike. In both cases a finding will be reversed if there is a preponderance of evidence against it. 115 California in 1927 passed the most far-reaching state statute allowing final power in the appellate court to dispose of a case without remanding. The statute 116 was made possible by a 1926 amendment to the state constitution. 117 The statute provided that in all cases "where a jury is not a matter of right, or where jury has been waived", the appellate court may make findings of fact contrary to, or in addition to, those made by the trial court, and so may take new evidence of events any time before decision, and may make final judgment. In fact, the statute expressly declares that it is to be construed liberally to avoid retrials. It has been frequently applied. 118 About one-third of the states have extended the equity scope of review to jury-waived cases. 119 Possibly an even larger group follow the older doctrine of one scope in equity case and another in cases at law whether the jury is waived or not. However, they sometimes construe away the distinction by a wide application of the presumption in favor of the trial court's finding, so that in effect the law scope is followed. A third group, consisting of eight or nine states, has completely assimilated the review of equity cases to that of the law.
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One argument offered for limiting the scope of equity review in the state courts is the tendency of the states to require special findings. 1 21 However, Illinois, 122 and Michigan 1 2 8 have dropped the requirement of findings of fact. Moreover, in seven states there is no express statutory provision or court rule concerning special findings.' 124 A majority of states have definite provisions concerning findings in both jury-waived and equity cases.' 25 In about nineteen states there is a definite requirement that the court must make special findings of fact in writing and state them separately from the conclusions of law. In about twenty other states it is the rule that the court may make special findings of fact and must do so where requested by the parties.
One method of empowering an appellate court to dispose of a case without remanding is the passage of a statute providing that where the findings of fact of the trial court are assigned as error the appellate court may make new findings and render final judgment on them.' 26 Even though statutes do not expressly provide that cases tried to a jury shall not be included within their scope, it is always held that if the finding of fact were made below-by a jury, the constitutional jury safeguard bars the appellate court from substituting its own findings on appeal.' 27 An outstanding virtue of appeals in equity is that remand for new trial is seldom necessary, since the appellate court reviews the facts. This is doubly true if the appellate court is given the power 12o. Arizona to hear new evidence on appeal. This saving of time and expense may be carried over into jury-waived cases. Thus it should be only in cases tried by jury that the need of a new trial should be common.
The need of remand for new trial in one class of cases, namely, those involving the preservation of excluded evidence in the appellate record, has been avoided in equity in a number of states by statute. Statutes in Michigan 128 and Oregon 129 have provided that where testimony is excluded in chancery cases the party offering it may have it taken down in the same fashion as testimony admitted, but may have it specially marked and separately preserved in the appellate record. There is no good reason why this cannot be done in law cases where the jury is waived. It may be done in jury cases but involves the absence of the jury during the giving of such testimony.' 30 
(h) Recent Reform
Recent procedural developments in the state judicial systems have not been extensive. They were confined largely to the perfection of such special devices as the summary judgment, the declaratory judgment, and discovery before trial. 13 1 The Illinois Civil Practice Act with respect to appellate procedure was limited to improving the mechanics of review.' 3 2 It sought to substitute a broader appeal in place of the former methods of review, particularly for the appeal and the writ of error. 33 It sought to abolish the old technical distinction between the record proper and the transcript of proceedings in the trial itself.' 3 4 Under the former practice, the latter had been called a "certificate of evidence" in equity and a "bill of exceptions" in cases at law. Under the new rule, all differences between parts of the record were abolishd and all documents before the court on appeal might be considered for all purposes. It further provided that in cases tried without a jury no special findings of fact by the trial court are necessary to support the judgment or decree.' 3 5 This altered the rule previously applied in equity cases that the decree must recite every fact ncessary to support it, the old rule thus placing the burden of making the record on review upon the successful party in the trial court. But no change was 128 The new Michigan court rules of 1931 introduced some desired reforms in appellate procedure. The procedure for appeal in jurywaived cases was made identical with that in equity cases. 13 Thus in jury-waived cases the appellant could assign error on the ground that the decision was against the preponderance of the evidence. Moreover, a single method of appeal, notice of appeal, was adopted for all cases.' 39 The narrative form of record was abolished, 140 and the parties were to designate the contents of the record.
(i) Effect of Jury Trial on Appeal Under the Codes.
Dean Leon Green has said: "The difficulties of evidence, instructions, new trials, appellate review, and the abuses which arise from crowded dockets, excessive costs, unethical practices, and most of the other t'roublesome incidents of the judicial process result primarily from jury trial." 142 In jury cases a large proportion of reversals is for error in instructions. This danger is not present in equity because no instructions are given. 143 Similarly, many jury cases are reversed for error in the admission of evidence. But in equity cases, the absence of a jury causes a less rigid application of the rules of evidence. : "To offer instructions in a cause in chancery is like carrying owls to Athens, coals to Newcastle, herring to Holland, gilding refined gold. The unbending rule of practice is that instructions fill no office at all in an equity case; hence, for appellate purposes, error cannot be predicated or assigned upon the giving or refusing of them."
should be fewer reversals in equity cases for rulings on points of evidence.
As has been seen, the Federal Constitution and the state constitutions make the complete fusion of law and equity difficult by providing for the preservation of jury trialin cases of a common law nature. If the use of the jury trial could be cut down, the two systems could be brought closer together. We cannot, of course, proceed directly by statute to that end, as has recently been done'in England. 144 But we may proceed indirectly to discourage the use of jury trial. One way is by the passage of legislation making the right to a jury dependent on a prior written demand. 145 Another is by legislation exacting as a further condition of the right the payment of a special jury fee.' 46 Amendment of the state constitutions to abolish the right of jury trial in all civil cases should be attempted.
Writing in 1936, Professor Sidney P. Simpson predicted: "From a purely procedural standpoint, it seems reasonably certain that equity as a separate system will have practically disappeared from the United States within another fifty years." '4
Professor Walter Wheeler Cook, however, in his 194o "One Volume Edition of Cases on Equity" republishes this striking statement made by him in 1931 concerning equity appeals:
"It must not be imagined, however, that in the so-called Code states the distinction between common law and equity cases has entirely disappeared. The reasons for the preservation of the distinction are numerous. One is, doubtless, the traditional conservatism of the legal profession and its clinging tenaciously to habits of thought and ways of looking at things which are embedded in all the literature of the subject for centuries. For example, the recent 'reform' of English property law speaks of certain titles being good 'at law' and of others as taking effect 'only in equity'-this over half a century after the fusion under the judicature acts. Of perhaps more importance is the fact that in many of the code states the distinction is preserved by legislative or constitutional enactment. To understand this it must be noted that historically common law and equity procedure, inter alia, differed in two ways: in the mode of trying issues of fact and in the types of appellate review. At common law the issues of fact were tried by the court and, originally, entirely on the basis of written evidence-answers to interrogations and depositions made under oath-and the chancery appeal was in substance tried de novo by the appellate court of the questions of fact as well as of law. The latter difference was due largely to the fact that as the evidence was written the higher court could pass on it as well as the trial court, whereas in the common law case the triers of fact, the jury, had seen the witnesses. While formally the distinction between action at law and writ in equity is abolished by the codes, in essence it is usually retained by provisions such, for example, as that found in Connecticut, that all issues of fact which prior to the code were triable to a jury shall remain so triable and all issues of fact formerly triable to the court shall remain so triable. In addition, in some states by statute or constitutional provision the distinctions as to the kind of appellate review is also retained and chancery suits are reviewed by appeal instead of by writ of error. So long as constitutions and statutory provisions retain jury trial in civil cases as at common law and court trial in chancery or equity cases, and corresponding differences in appellate review, the distinction between law and equity is not abolished. Much can be done and has been done by wise provisions encouraging waiver of jury trials; but not until these constitutional and statutory requirements referred to are done away with and something like the more flexible English system is adopted can a real fusion of law and equity take place. Even then, of course, the distinction between action for damages and specific relief will continue, but there will be no need to call one common law and the other equitable relief." 148
III. APPEAL IN THE FEDERAL COURTS
Article III, Section 2 of the Federal Constitution gives the Supreme Court of the United States appellate jurisdiction, both as to law and fact with such exceptions and under such regulations as Congress might make. This section was subjected to bitter attack. It was asserted that this provision abrogated the right to trial by jury and made all cases reviewable de novo as in equity. The result of this criticism was the adoption of the Seventh Amendment providing that "no fact tried by a jury shall be otherwise re-examined in any court of the United States than according to the rules of common law." This provision meant that facts found by a jury in civil cases 149 at law were put beyond the examination of the appellate court and review of jury cases was confined to matters of law, while review in equity cases continued to embrace both law and fact.
(a) The Record-Law and Equity
At the beginning of the federal judicial system all cases, both at law and in equity, were brought to the Supreme Court by writ of 148. COOK, CASES Ol" EQuITY (3d ed. 1940) 12-13, quoting Cook, Equity, in 5 ENCYCLOPEDIA OF' SOCIAL SCIENCE (193) 586-587. At p. 65, n. 20, of his casebook, Professor Cook refers to some of the leading state court decisions.
149. For a claim that the Seventh Amendment does not apply to criminal cases see error. 150 All were heard upon a statement of the facts by the judge or parties, and not upon a full record. 151 This was the rule for fourteen years. By the Act of March 3, 18o3, specific provision was made for appeal in cases in equity and cases involving admiralty and maritime jurisdiction. 152 Upon such appeal there was to be transmitted to the Supreme Court a transcript of the libel, bill, answer, depositions, and all other proceedings in the case. All oral testimony was to be stated verbatim. 15 From 18o3 up to 1938 the records on appeal in law cases and in equity cases were regulated as to form and contents by different rules, based on the scope of appellate review. According to Professor Stone, the "first and probably the most important determinent" in the form of the settled record has been the historical difference in the scope of appellate review between law cases and suits in equity.
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A second reason for the difference in the record between law and equity cases in the federal courts has been the contrasting methods of presenting and taking evidence and testimony in the two types of cases. The English practice, since reformed, 1 5 5 and the American practice in equity courts prior to the Judiciary Act were that the testimony in equity cases was presented to the trial court by deposition instead of by oral testimony. The Judiciary Act altered this by providing that the mode of proof by oral testimony and examination of witnesses in open court should be the same in all federal courts in all federal cases whether in equity or at law.' 56 This provision conforming the equity method of testimony to that in law cases was the law from 1789 to 18o2. In thd latter year an act of Congress provided that the court in its discretion might order the testimony of witnesses taken by depositions upon request of either party. 157 There was thus an opening wedge for dispensing with oral testimony in equity cases. The disparity between law and equity cases was increased in 1842 when the Supreme Court, acting under authority of an act of Congress of 1842,:1r3' laid down rules under which examination by deposi- 
5 STAT. 518 (x842).
tions and commission became the ordinary method, while examination by oral testimony in open court became a matter of discretion in the court. 5 9 In 1861 the gulf became even greater when the court laid down a rule that even the oral testimony was to be no longer taken in open court but before an examiner on hearing who copied the testimony in narrative form except in situations where the question and answer form could more dearly present the statements of the witnesses. 160 The Equity Rules of 1912 changed all this, however, by restoring the rule in effect from 1789 to 18o2. Rule 46 provided that the examination of witnesses and the rulings on objections to evidence should be the same in suits in equity as in actions at law. Thus, from 1802 to 1912 the matters which have composed the record on appeal in equity cases has differed from that at law. In equity cases during that period, most of the evidence appeared in written depositions which were sent up in their entirety to the appellate court for reexamination. In law cases, on the other hand, the testimony was given orally in open court, and was taken down either by the reporter or as judge's notes, and presented to the appellate court by bill of exception. During most of the history of the federal courts the question and answer form of record was the rule for both oral and written evidence. From 1789 to 1803, as has been seen, a brief narrative statement was, however, all that went to the appellate court. But from 1803 to 1861 everything appeared verbatim. In 186I there was a reversion to the narrative form as to oral evidence. But from 189I to 1912 the question and answer method was again used in all cases. Thus the narrative record had been tested twice and twice abandoned in favor of a fuller record' 61
(b) The Struggle for a Unified Scope of Review
The most important and difficult problems in securing a union of law and equity in the federal courts concerned the preservation of the right to trial by jury as guaranteed by the Seventh Amendment. Not quite so important and yet deserving of great care were problems concering the manner of appeal and the scope of review.
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From 18oo to 1865 there were no successful attempts to establish a united system of review at law and in equity.' 6 3 In 186 5 act of Congress provided for trial by the court of cases at law without a jury. 1 64 But review was interpreted to be the same as in jury cases. 165 Thus the law method of review, not the equity method, became the pattern for jury-waived cases at law. The increasing congestion in the federal courts led to demands for limiting the scope of review. Admiralty review as under the First Judiciary Act was limited in 1875 to a determination of questions of law arising on the record. 16 6 Attorney General Garland urged upon Congress the extension of the same limited scope of review to equity cases. 16 7 The pressure on the Supreme Court was, however, relieved in 1891 when the circuit courts of appeal were established. The practice again became to review the entire record in admiralty as well as equity cases. No findings of fact were required as a foundation for review. In 1930 the Supreme Court by amendment of the equity rules laid down a rule in equity and admiralty requiring separate findings of fact and conclusions of law to be stated. 16 8 According to Professor and now Justice Frankfurter this restored the limited scope of review of 1789. 169 The Equity Rules of 1912 dealt with matters of review. They covered the preparation of the record on appeal and also the effect of error. 17 0 As has been seen, they restored the requirement of a narrative statement of testimony in equity records. The critics were at first not unreceptive to such change.'1 7 But within the space of a year criticism commenced. One writer pointed out that evidence which appeared in narrative form has a wholly different probative effect from that appearing in question and answer form and that frequently it was extremely expensive to reduce the evidence into form agreeable to all parties.
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The equity practice as prescribed by Federal Equity Rule 75 was, however, comparatively liberal and simple. 178 On the other hand, the practice concerning bills of exception had become technical in some respects. While it is true that equity practice prescribed a narrative record, subject to the exception that testimony might be set forth verbatim when necessary to a sound appreciation of such testimony, 174 yet the practice in law cases was the same, since Rule 8 of the Supreme Court relative to bills of exceptions required the narrative form, "save as a proper understanding of the questions presented may require that parts of it be set forth otherwise." 171 Thus the procedures for review were about identical in form.
The Federal Equity Rules of 1912 did not directly change the divided form of review. Equity cases were still reviewed in one way, and law cases in another with respect to scope of review. However, Federal Equity Rule 46 restored the provision of the First Judiciary Act of 1789 that the testimony of witnesses in all equity trials should be taken in open court except in certain limited cases, and. that the court should, as in actions at law, pass on the admissibility of all evidence. Thus, less argument could be made against the adoption by equity of the law scope of review. The appellate court could less effectively review questions as to the credibility of witnesses than as to written documents.
The Act of Congress of 1928 which abolished the writ of error and substituted appeal, thus seeming to take over the equity practice into cases at law, was soon interpreted as a change of name only.
(c) Unification and the New Federal Rules
Prior to the new federal rules there were five methods for preparing records on appeal in federal civil actions.' 77 In actions at law the method was by bill of exceptions. Such a bill contained only so much of the evidence as was necessary to present clearly the question of law involved in the rulings to which exceptions were reserved. The evidence was set forth in condensed and narrative form. A number of states employed bills of exceptions in cases at law. England has long ago abandoned them. ' The new. federal rules dispense with them.' 7 9 The other four methods of preparing records on appeal in civil cases prior to the new rules were: (i) the judge-made record, (2) the record made by direction of the parties or their counsel, (3) the record made by the parties and court, and (4) the clerk-made rec- ord. The Federal Equity Rules of 1912 used the method of the record made by the parties and the court. 180 The new federal rules 75 and 76 are based largely on the old equity rule.
When the Advisory Committee on Rules of Civil Procedure prepared the new rules concerning appeal one of their purposes was to provide a record for the appellate court which could be used under the new joined procedure either for cases formerly in equity or writs formerly at law.' 8 ' At the same time they wished to provide a record which could be simply and inexpensively prepared as in states having modernized code procedure. They also wished to provide a record which would present the question to the court comprehensively and yet not overburden the court with superfluous matter.
While under the Equity Rules of 1912 182 it was the requirement that there be a narrative statement of the testimony of witnesses in the record on appeal, the new civil rules permit a question and answer record.' 8 3 If a narrative record is prepared, the other party may object and have the question and answer form substituted. The advantages of the question and answer form are (i) speedy preparation, (2) a more accurate picture of what happened below, and (3) cheapness in preparation.' 8 4
The new federal rules abolish the old distinction in law cases between the record proper and the proceedings and evidence on the trial, and the method of bringing matters not of "strict record" into the record on appeal becomes unnecessary.' 85 Assignment of errors as a prerequisite of review is no longer necessary. Summons and severance as a method of giving notice to co-parties are abolished.
The Act of 1934 186 gave the Supreme Court the power to unite the law and equity procedure. According to Dean and now Judge Charles E. Clark, Reporter for the Federal Rules of Civil Procedure: "Probably the greatest obstacle to this union, next to the question of jury trial, is the traditional difference in method of review of equity and law cases." 187 It is true that legislation had very largely assimilated the procedure for review into a single type. The first step was to make harmless the taking of an appeal when a writ of error was proper or vice versa. The next step occurred in 1928 when the writ of error was abolished and the appeal substituted. But these changes did not deal with the important problem of the scope of review. The problem of the scope could be approached in three ways. There could be retained the old federal rule that in jurywaived law cases the findings of fact should have the same effect as the verdict of a jury in an action at law, while in equity cases the findings of fact should be reviewable as to the weight of the supporting evidence as well as the sufficiency. But this did not unite appellate review in law and in equity. A second solution was to apply the scope of review in equity cases to jury-waived cases. The third solution was to apply the jury rule to equity and jury-waived cases. The second solution made the equity rule the new single rule for all cases not involving a jury. The third solution made the jury rule the new single rule for all cases.
The new federal rules introduce no change in the scope of review as to questions of law. It should be observed, however, that a party need not take exceptions in order to have a question for review.',, Instead, it is sufficient to make reasonable objections or to make appropriate motions, making the objections specific, and setting forth in each instance the grounds for any motion presented.
But in non-jury law cases a great change has been made in the scope of review-on questions of fact. As to jury cases, the new rules do not change the scope; as before, the appellate court may not review the facts. It may, of course, review the question as to whether there was substantial evidence to maintain the verdict, since that is a question of law and not a question of fact. Even in this situation, a motion for a directed verdict must be made at the close of the entire case. 18 9 Neglect to make such a motion is treated as an admission that there was sufficient evidence to justify the submission of the case to a jury. Furthermore, to be effective the motion must state the specific grounds upon which it is based.
Prior to the new rules, the findings of the trial judge in non-jury actions at law were not reviewable on the facts. The appellate court could only pass on whether or not the findings were supported by substantial evidence; thus, the scope of review was no broader than that 187. Clark in jury cases. In equity cases, on the other hand, the findings of the court were reviewable on the facts. The appellate court could review the weight of the evidence, though as mentioned above, there was a rather powerful presumption in favor of the action of the trial judge. It was, of course, wholly illogical that the findings of the trial judge should be treated differently in one type of action than in another type of action. The distinction was based on history rather than logic. The Federal Rules of Civil Procedure appear to extend the equity scope of review to jury-waived cases. The Supreme Court Advisory Committee on Rules of Civil Procedure early saw the need of a uniform rule for equity cases and jury-waived cases.-1 0 There was a good deal of discussion as to whether the law rule or the equity rule should be adopted. The Advisory Committee selected the equity rule and the Supreme Court approved it. It should be noted, however, that under Rule 52 (a) the findings of fact are not to be set aside unless clearly erroneous, and that due regard is to be given to the opportunity of the trial court to judge of the credibility of witnesses. The Circuit Court of Appeals for the Fourth Circuit has held in an opinion by Judge Parker that the present rule as to the review of findings is simply a reembodiment of the old equity rule on the subject. 19 1 In the Notes to the Rules of Civil Procedure it is stated that Rule 52 "accords with the decisions on the scope of the review in modern federal equity practice." 192
(d) Equity Scope v. Law Scope
Federal Circuit Judge Charles E. Clark favored assimilating the scope of equity review to that in law cases.' 9 3 His notion is that the review in an equity case cannot be to any real extent, and should not be, a revaluation of the testimony of witnesses who appeared at the trial. This would impose too heavy a burden on the appellate courts and a task they are not fitted to accomplish. Furthermore, the appellate court has rather great freedom in cases at law because of the shad-owy nature of the distinctions between questions of fact and questions of law.' 9 4
Against a review of the facts in equity cases, it may be argued that since today equity courts may hear oral testimony as may the law courts, there is no longer a need for review since an appellate court is not in position to review oral testimony as effectively as it could review documentary evidence.' 95 Thus, the natural tendency for appellate courts in reviewing equity cases would be to follow the stricter law scope of review. Furthermore, allowing review of the facts is likely to increase the number of appeals taken. 196 It has been thought that appeals in equity cases were proportionately more numerous than in actions at law because of the hope of obtaining a reversal on the facts. 11 7
It is further pointed out that the equity courts have themselves by the development of certain principles of review made the scope of equity review much like that of review at law.' 9 8 In reviewing findings of fact they have often said that such findings will stand in the appellate court unless clearly erroneous, since the trial court had the opportunity of seeing the witnesses. The appellate court will distinguish between findings based on conflicting evidence and those based on undisputed evidence. It will also distinguish between findings based on oral testimony given in open court and those based on written documents. Findings based on conflicting evidence or oral testimony are presumed to be correct, and can be rebutted only by a clear showing of obvious error. As a consequence equity cases are actually seldom reversed on the facts.
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It is also pointed out that adopting the equity mode of review continues two methods of reviewing cases. Under the old system equity cases were reviewed in one way and law cases, whether with or without a jury, in another way. 20 0 Under the'new system jury cases are reviewed one way and non-jury cases, whether equity or law, in another way. On the other hand, the adoption of the law method would mean a single method. The Seventh Amendment makes this the only single, uniform method available. Broad definition of error of law will prevent hardship in individual cases.
Judge Clark has stated in criticism of the equity form of review that it "not only invites reversals in cases fully and adequately tried and decided by the trial court, but it has the special disadvantage that it retains a divided procedure which it is the chief purpose of the proposed reform to abolish in the federal courts. Nor do I believe it capable of demonstration that in states following the rule of complete union even on appeal, states as widely separated as Connecticut and New Mexico, there is a more notable failure of justice than in other states, such as New York, where the rule does, not obtain.
Without question the old distinction between equity and jury cases should be wiped out as affects review as well as original trial." 201 Judge Clark has also argued against the equity scope of review "that the equity review in like manner is an administrative one, as compared to the law review which is a judicial one." 202 Since facts are not reviewed in the cases of administrative tribunals they should not be as to equity courts. However, granting for the purpose of argument that the cases are analogous, one should note that a considerable group of lawyers advocate that judicial power be extended to review of the facts found by administrative tribunals.
Federal District Judge Chesnut of Maryland objected to the use of the equity model for a number of reasons. 20 3 He felt that to give less weight to the findings of the court than to the verdict of a jury would tend to derogate from the importance of the judicial function. But the trial judge could review on motion for a new trial. Moreover, is not the judicial function treated respectfully in equity cases and in cases tried on the Continent? Judge Chesnut also felt that an appellate court was not in position to review the facts. But with the common use of court stenographers the appellate court can act much more effectively than it once could. Moreover, the appellate court is likely to be cautious about substituting its own judgment. In the third place, Judge Chesnut thought that long appellate records and more appeals would be encouraged. But justice may require more appeals. Furthermore, review of the facts might be made discretionary.
Having rehearsed the arguments against review of the facts, let us examine those in favor. Mistakes of fact can be and often are more prejudicial than errors of law. 20 4 A review of the facts is desirable and even necessary in order to maintain popular confidence in the administration of justice. Appellate courts should not be compelled to admit that they cannot decide cases according to the merits. A review of the whole case makes it possible to dispose of it without the need for a new trial and possible subsequent appeals. 20 5 Technical decisions result when a tribunal deems that it can review only issues of law.
20 6 The court may, as frequently happens in criminal cases, reverse for an alleged error of law where the true reason was its belief that there was error of fact. Even in case of review of judgments at law there must be some review of the facts to examine the sufficiency of the facts to sustain the judgment. Moreover, there is no clear distinction between questions of law and questions of fact.
The arguments against review of the facts go chiefly to the question of expediency; as, that the appellate court will be overburdened with work which it is not well suited for, 20 7 and that the development of the law of the jurisdiction will be frustrated because of concentration on the facts.
According to Professor Blume, the writ of error method of review failed in equity cases, and was repealed in 1803, because questions of law and questions of fact were so intermingled that it was very difficult to keep them apart, because in a large number of cases the only important questions were questions of fact, and because too much power was left to the trial judge.
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The new Federal Rules of Civil Procedure have greatly improved the former system. In the words of Professor Sunderland: "Federal appellate procedure has heretofore been about as bad as any system.' It probably is now about as good as any system." 209
